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 Introduction:
Changes in global governance and international law

* Role of Non State Actors
Rule making
Rule enforcement
Rule implementation

« Delegation of Authority to the International Level
* Non-state Actors in the Context of the UNFCCC
» Case study: the Clean Development Mechanism
« (Conclusions
Call for administrative law and procedures for international bodies
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A changing world
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The international system was fully determined by states, building on the concept of sovereignty enshrined in the Treaty of Westphalia in 1648.  Today, in contrast, governments are competing with private entities for power, influence, and representation.

“non state actors” to encompass  “…sub-state entities and entities denied statehood, national and international issue-based NGOs, individuals, the corporate and business sector, shareholders, churches and religious groupings, trade unions and employees, academics, think tanks, consumer groups, para-military forces, professional associations, parliamentarians and law enforcement agencies, expert communities, sport associations and criminal and terrorist organizations”
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Transnational corporations and non governmental
organizations claim participation in international decision-
making processes

Non state actors (NGOs) Non state actors

are active participants in (business) are signatories
intl. negotiations of MoUs and supporters of
As o_b.serverg, and directly as voluntary commitments
participants in Government (persuasive power instead of
delegations coercive authority)

Development of standards and guidelines

The participation of non state actors in rule making is generally seen
as enhancing legitimacy and increasing effectiveness.
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ransfer of power to the internationallevel
(e.g. Executive Board of the CDM)

1

Governments

=

Investigation: non state actors are conducting reviews, issue
reports and ratings (based on formalized processes and ad-hoc
activities)

Audits and compliance checks: verifiers, validators, env auditors

‘e.i EMASI


Networks among specialized domestic officials  - shift within the public sector from formal inter-State forums of cooperation towards cooperation between agencies, departments, and civil servants of different governments
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Regulated sphere of national
law

States translate international
obligation into national law (eg
ETS)

* Non-state actors traditionally have not had rights
and obligations bestowed directly upon them by
the international system.
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Delegation of Authority

» States delegate authority to the international level

Phenomenon - Shifting the focus of decision-making and regulatory
responses to the international level

 International bodies make decisions that have direct
Consequences legal consequences for individuals or firms

« Control and accountability

Problems » Legitimacy

Where democratic legitimacy is missing, legitimacy is enhanced by procedural
safeguards. Such procedures premise decision-making on notions of predictability,
fairness, transparency, rationality, stability, neutrality and efficiency.


Legitimacy flows from democratic selection, but also from decisions that result in welfare gains, from process, order or the deliberative process that led to a certain decision
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rAs accredited observers and as part of negotiation teams

In domestic policy-making (stakeholders, lobby groups)

In the form of the scientific community (IPCC)

. v,

In the Kyoto Mechanisms

*As DOEs
*Project participants
*Stakeholders and the general public


SBSTA communicates with the scientific community (The Intergovernmental Panel on Climate Change or IPCC). Other epistemic communities such as industry, local governments and environmental organizations lack such an explicit communication channel with the treaty negotiations. 
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Role of the COP/MOP, role of the EB
subsidiary law-making 
The CDM M&P provide for the independence the Executive Board, for open sessions and participation in CDM Executive Board meetings, and the rules of procedure for the Executive Board including participation in requests for review of DOE decisions initiated by the Executive Board. 
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Executive Board

« Delegated Authority: COP/MOP

« Constitution: 10 Members + Alternate Members

* Role: Day-to-day supervisor of the CDM, engages in
subsidiary law-making, decisions of the EB are de facto
law

- Safeguards: The CDM M&P provide for the
iIndependence the Executive Board, for open sessions
and participation in CDM Executive Board meetings, and
the rules of procedure for the Executive Board


If actions similar to those of the Executive Board were performed by national agencies, there would be little doubt of their administrative and regulatory character. Such actions by domestic agencies would usually be subject to judicial and/or political accountability to protect the rights of the individual but in the international realm, such accountability mechanisms are lacking
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Institutional Integrity

Transparency. No direct communication with project participants. Meetings of the EB
often behind closed doors.

Predictability. The decisions and interpretations of the EB are often unpredictable.
 The lack of institutional memory and the rotation of the EB members

« insufficient technical expertise
« conflict of interest issues among EB members.

Efficiency. The complex and burdensome CDM project cycle has raised valid
objections of many stakeholders. The approval of new methodologies can take up to

two years.

Can create damage to project participants


Transparency. Problems of lack of transparency of the activities performed by the EB and the deficiency of communication channels between the main CDM regulatory bodies and project participants have been the subject of criticism by the private sector and non-governmental organizations. Although the CDM approval process provides for public participation at the project level, involving both for local and international stakeholders until project validation is complete, there is no direct communication between the EB or its panels and project participants. There is not even a guarantee that private entities will be informed about deliberations regarding their projects. Whereas EB meetings shall generally “be open to attendance, as observers, by all Parties and by all UNFCCC accredited observers”, there is a recent tendency of the EB to hold significant parts of a meeting behind closed doors. In addition, the public is not allowed to attend meetings of the expert panels nor working groups. 

Predictability; The issues presented to the EB are of increasing technical complexity which go beyond the training and expertise of the EB. The EB has no full-time specialized staff, which is essential to absorb the increasing workload and to deal with the wide range of technical, administrative and financial aspects that are frequently brought before it. Further, EB members, although serving in their individual capacity, concurrently exercise other critical functions, such as KP/UNFCCC negotiators for their country and representatives of national designated authorities for the CDM. Such circumstances often lead to unavoidable political friction and do very little for the promotion of an efficient and credible international market.



Efficiency: differences in interpretations between the EB and its subordinated Methodologies Panel, or the endless loops of questions sometimes obviously resulting from missing technical knowledge of the UNFCCC secretariats review teams, the CDM process remains full of pitfalls and stumbling blocks and getting CDM approval remains a cumbersome and risky business.
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Project participants or DOEs affected by decisions of
the EB have little to no recourse:
— No right to be heard
— No appeal, no review
— Limited procedural rules

- Risk of law suits and legal proceedings )

« (Call for reform to adopt basic administrative
procedures
— Rule of law

— Good governance
— Legitimacy of international rule-making
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- Adoption of administrative due process rules, applying to
— (i) the accreditation and withdrawal of accreditation of DOEs
— (ii) the approval and review of baseline and monitoring methodologies
— (iii) the registration, or refusal to do so, of CDM projects; and
— (iv) the issuance, or refusal of issuance, of CERs.

« Appeal Mechanism.
— Administrative dispute settlement mechanism
— Established by a COP/MOP decision
— lIssuing binding decisions
— Right to investigate
— Financial resources

« Professionalizing of the EB.

— full-time salaried individuals whose collective experience spans the entire
range of sectors and is grounded in practical, project-level experience
and knowledge of the CDM.
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* Non state actors occupy an increasingly important role in
the implementation of intl treaties.

« The design of the CDM demonstrates however the
difficulties that international law encounters when seeking
to provide for the involvement of non-state actors in treaty
iImplementation.

* While the Kyoto Mechanisms are ambitious and
iInnovative tools of intl law, there is a lack of safeguards or
consideration for private sector concerns.

 Reform is needed and possible to ensure that the
CDM (and JI) continue to live up to their potential and
fulfill a meaningful role in a post-Kyoto regime
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